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We have received the following com- 
munication from Mr. John Johnston, 
Cashier of the Wisconsin Marine & Fire 
Insurance Co. Bank, Milwaukee, rela- 
tive.to the Gresham decision and article 
published in our last: 


I have read with interest your remarks on the Gres- 
ham decision. We have a case at Syracuse in your 
state which is more marked even thanthat. A bank in 
Syracuse sent a draft on Marshall & Ilsley of Milwau- 
kee for $330, for collection to the Fidelity National of 
Cincinnati. It sent the draft to us, we collected 
through the clearing house, credited, and advised the 
Fidelity, in whose hands we had a balance. The Fi- 
delity credited and advised the Syracuse bank. A 
week after all this the Fidelity failed. The Syracuse 
bank sued us for the money, and the local judge some 
months ago decided that we must pay it. We have 
appealed. The Syracuse bank had ample time to draw 
on the Fidelity for collection, but there was an ar- 
rangement between Syracuse and Fidelity that Fidel- 
ity should remit only once in ten days. The ten days 
not being up, they did not remit, and we have to lose 
$330 0n account of this arrangement with which we 
had nothing to do. 


The remarks in our last apply to this 


case. We contend that after the pro- 
ceeds of a draft indorsed ‘‘for collec- 
tion,” have been credited by the collector 
to the intermediary bank, and have been 
charged by the latter to the collector, 
and credited the owner, and the owner, 
receiving advice, charges the interme- 
diary with the amount, or even without 
charging, omits to draw therefor, the 


proceeds have been paid the owner, and 
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title to the specific money collected no 
longer remains in him; and if the inter- 
mediary thereafter fails, the owner can- 
not repudiate the payment and call upon 
the collector to respond to him therefor. 
We pointed out in the previous number 
that the needs of business require the 
use of the system of payment of pro- 
ceeds by credit, charge to account, and 
periodical settlement of balances as dis- 
tinguished from cash payments; and 
showed the importance of certainty in 
the rules of law as to when such pro- 
ceeds should be regarded as paid. The 
Gresham decision (as probably the judg- 
ment cited from Wisconsin), proceeds 
on the authority of the line of cases 
which hold an indorsement ‘‘ for collec- 
tion” carries notice of title in the owner. 
This is conceded, but the error of the 
decision lies in this—that the transaction 
of credit and charging is not regarded 
as a payment of proceeds to the owner, 
but only as a mere book-keeping entry 
which, when an incident such as the in- 
termediary’s insolvency, arises, may be 
wiped out and the proceeds still be 
treated as belonging to.the owner in the 
collector’s hands. While this might be 
true of some credits after collection and 
before the owner knew thereof or acqui- 
esced therein, his receipt of advice of 
collection and credit, his charging to 
account, which is equivalent to acknow- 
ledging receipt (or his mere silent ac- 
quiescence after advice of credit, in the 
mode of payment sanctioned by usage), 
constitute payment of the proceeds to 
him, which he cannot afterwards deny 
because subsequent events make it to 
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his interest so to do. This view is elab- 
orated in the article in our last, and 
need not be further dwelt on. here. It 
may be simply added that it is sup- 
ported by the analogies of many decis- 
ions as to title to proceeds. 

For example, if the Gresham decision 
is sound, how is it to be reconciled with 
that of First National Bank v. Armstrong, 
found herein, where an owner is held to 
lose title to the proceeds, and become a 
general creditor only, where he had in- 
dorsed a draft ‘‘ for collection,” and the 
collecting bank failed after transmission 
and credit of proceeds by the payers to 
the collector’s account, but defore advice 
of collection had reached the collector, 
let alone the owner ? 

It is our purpose, as soon as practi- 
cable, to consider in detail the law and 
decisions upon this complicated subject, 
that all light possible may be thrown 
upon its intricacies, and the conflict of 
decision pointed out for remedy. 


THE country is to be congratulated up- 
on the passage of the Anti-Lottery bill 
which, by denying the use of the mails 
to lottery companies, strikes a severe 
blow at this great evil. 


THE recent scarcity of money, due to 
the absorbing function of the govern- 
ment, has given rise to many views as to 
the proper policy of the Secretary of 
the Treasury in affording relief. This is 
what Senator Farwell recently said upon 
the subject: 


I see a good deal said in the papers about the tight- 
ness inthe money market, and that Secretary Win- 
dom has been called upon to relieve it. The finances 
of the country can never be in a healthy condition 
when it is required that the Secretary of the Treasury 
shall be asked to step in and relieve a stringency 
which periodically occurs. Noone man should have 
itin his power to make money either cheap or dear, 
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The Government is collecting more money than it 
spends, so that according to the last Treasury state- 
ment there is now locked up in the various sub-treas- 
uries of the country $107,000,000 over and above the 
liabilities of the Government. ‘The total amount heid 
in the various sub-treasuries is something over $700,- 
000,000, and the Government holds as security for this 
vast sum of money the bonds of the respective sub- 
treasurers signed by their friends for about one-for- 
tieth of this amount. Now, if these sub-treasuries 
could be wholly abolished and money deposited in 
the national banks, with adequate security taken 
for the whole amount instead of one-fortieth, which 
is given by those who now hold this money, Mr. Win- 
dom would not be required to go into Wall Street to 
regulate the finances. The money would be safer 
than it now is, and half a million of the money per 
annum would be saved by the abolition of this system. 
There never was any good reason for the establish- 
ment of the sub-treasury system, and it ought to be 
forthwith repealed. 


Opposed to this are the views of 
Senator Sherman: 

I do not indorse Senator Farwell’s views upon the 
Sub-Treasury system. That is the wisest legacy left 
us by the Democratic party. Abolish the Sub-Treas- 
uries and place the money in national banks, and you 
are liable to engender speculation and all the evils 
that follow in its train. lam firmly in favor of the 
plan to keep the Government money separate where 
the Government can put its hands on it at a moment’s 
notice. 

Careful thought fails to show the dan- 
ger here portrayed, of loss through na- 
tional bank deposits. The money needed 
for business uses and taken by the gov- 
ernment from the channels of trade, 
must of necessity be returned; and a 
system of special deposit with various 
banks throughout the country, apportion- 
ed among them according to their capital 
and surplus, and amply secured, would 
seem to present an effectual remedy; 
much better than the premature pur- 
chase of bonds. Many men of sound 
judgment regard the departure from the 
policy of bank deposits which was fol- 
lowed by Secretary Fairchild, and the 
withdrawal of these deposits, as a mis- 
take; and the argument of favoritism, 
surely, has no merit. 


Tue tariff bill finally passed the Sen- 
ate September 30, The provision as to 
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duties on bonded merchandise was al- 
tered by the conference committee, so 
that February 1 next, is fixed as the ul- 
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timate date upon which goods deposited 
in bond before October 1 may be with- 
drawn at the old rates of duty. 


THE CLEARING-HOUSE QUESTION. 


A problem awaits solution by the mem- 
bers of the New York Clearing House 
Association at their meeting, October 
14th. It relates to their action with ref- 
erence to dealings with non-members. 
Shortly after the wrecking of the Sixth 
National Bank, which belonged to the 
association, and the Lenox Hill and 
Equitable banks, which did not belong 
to the association, but which cleared 
their checks, the first named through 
the Sixth National, the second through 
the Western National, a resolution was 
introduced to abolish the practice of 
clearing checks for banks which were 
not members of the association. Con- 
sideration of the question thus brought 
up led to the adoption of the following 
resolution and the appointment of a com- 
mittee of six to consider the subject and 
report: 

Resolved:—That everything pertaining to ex- 
changes and clearances and the responsibility 
therefor of members of the Association be re- 
ferred to a Special Committee of five to be ap- 
pointed by the Chairman (the Chairman to be an 
additional member of the Committee), who shall 
exhaustively consider the entire subject and re- 
port t.e rrccommendations at a meeting of the 
Clearing House, to be called by this Committee 
of which at least three days’ notice shall be 
given.” 

The deliberations of the Committee 
under this resolution resulted in a di- 
vision of opinion, and on call of a meet- 
ing on June 19th last, two reports were 
submitted, contrary 
courses of action, and referring the whole 


recommending 


subject back to the general body for de- 
cision. These reports and the general 
question were thereupon ordered to be 
laid before the association at its next 
meeting, October 14th. 

Four of the six committeemen, report 
and recommend as follows: 


‘*The undersigned majority of the members 
of the Committee, as fully appreciate as do their 
associates, the value and necessity of the service 
performed at the Clearing House in facilitating 
the prompt collection of the vast number of 
checks, drafts and notes that represent the daily 
business of the City of New York, averaging 
nearly one hundred and fifty million dollars. 
But they are more deeply impressed with the 
practical question, whether the redemption of 
checks and drafts as now performed, is legally 
done, is done without disproportionate risk and 
responsibility, and with highest regard to the 
public safety and to the safety of the banks. 

Our Association now consists of 63 regular 
members, who are bound together by reciprocal 
obligations which have repeatedly proved vital 
to themselves and to the public. These mem- 
bers when they interchange checks and drafts 
upon each other through the daily clearings, may 
return on the same day to the bank sending 
them, any that are not made good by the draw- 
ers. This limits the risk to individual transac- 
tions of parties dealing with regular members. 
But besides these 63 members, there have been 
others indirectly admitted from time to time to 
the privileges of the exchanges, until there are 
now 93 outside parties, consisting of banks, 
bankers, trust companies and other depositaries 
of money of the public, who, by keeping accounts 
with regular members of the Clearing-House, 
enjoy all its benefits without being directly sub- 
ject to its rules and obligations, and the number 
of these is constantly increasing. All this might 
occur as it has done, without special observation, 
but for the fact that any regular member intro- 
ducing one or more such outside parties, is 
bound by the Constitution of the Clearing-House 
to pay all the valid checks and drafts that may 
come into the exchanges against such party, be 
the same more or less, and whether they be made 
good to the responsible member or not, 
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It is sometimes asked what is the use of de- 
positing'in a bank, when an outside party whose 
obligations are guaranteed by a known bank, 
stands ready if such deposits are withdrawn 
from the bank, not only to pay interest upon 
them but also to offer the additional guarantee of 
a redeeming bank upon its own obligations? 

In case of sudden discredit striking such 
non-member, its depositors would only have to 
promptly draw their checks upon it, and by 
sending them in through the medium of the 
Ciearing-House they would have to be paid at 
once by the redeeming bank, and in case of the 
default of the latter, might involve the safety of 
this whole association. 


It is true that such redeeming bank could with- 
draw its guarantee upon giving notice, which 
notice, however, cannot take effect until the ex- 
changes of the following morning shall have 
been completed. 


This is an Association of banks representative 
of the settlement of the principal exchanges of 
the United States, and its first duty is to keep its 
members above suspicion, and able to meet all 
legitimate demands upon them. 


The duty of its members is also to protect and 
foster their own interest as banks, and to be very 
guarded how they extend to others who are 
necessarily their rivals, the means of diverting 
to themselves the legitimate business of the 
banks. ; 


Under the present system, corporations and 
other parties, without known reserve, are ad- 
mitted to all its benefits and privileges without 
responsibility to the association. Such liberality 
towards rivals is without a parallel in the history 
of finance. 

The practical question and the question at 
issue between the two parties of our Committee 
is this: Whether this Association, now that the 
subject has by recent events been pressed into 
consideration, should continue to give its privil- 
eges away to such outside parties entering in 
still greater numbers, without restrictions, limi- 
tations or conditions. It is proper to remark that 
as corporations, the powers of banks are confined 
within the express terms of the statute. These 
are limited by the National Bank Act, to “ dis- 
counting and negotiating promissory notes 
and bills of exchange, receiving and pay- 
ing deposits, loaning money on personal security, 
and issuing circulating notes according to law.” 

And in these simple functions banks are re- 
stricted in the amount loaned to any one person 
or corporation, to ‘‘ one-tenth their capital,” and 
of their deposits they must retain ‘‘ one-quarter 
part on hand in actual money.” 

These obligations, resting upon members of 
this Association, seem to forbid their entering 
into unmeasured engagements for others, by 
agreeing to pay for them through the exchanges, 
without reserve, any amount, large or small, that 
may happen to be drawn on any one day, by 
one or by all their depositors. 

The Constitution of the Clearing-House con- 
taining the engagements of members, with each 
other, upon which we now implicitly rely, has 
been repeatedly submitted to and been ratified 
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by ‘our respective Boards of Directors. It is 
therefore a serious, and may become a momen- 
tous question, whether these extraordinary 
agreements between banks and their dealers, 
could in case of default be legally enforced, or 
whether they could not be interrupted while in 
actual progress, by an interested and objecting 
stockholder or depositor of a bank concerned. . 
Upon these questions our legal authorities are at 
variance. Does it not follow that Directors of a 
bank authorizing, or an officer making an agree- 
ment subsequently adjudged illegal, may be 
held personally liable for the consequences? 

There is also a public aspect of this subject 
which it is not unfair to name. The letter and 
spirit of the National Bank Act requires, and the 
experience of our own and of other nations 
proves, that depositaries of money payable on 
demand, should protect themselves and _ their 
dealers by holding an average of about one- 
quarter of the amount intrusted to their care, in 
cash reserve. This the Clearing House Associ- 
ation requires of its own members, but in thus 
aiding other depositaries to perform the indis- 
pensable service of interchanging outstanding 
checks, they so far release such parties froma 
duty of carrying the reserve which they impose 
upon themselves, and thus continually reduce 
the ratio of ready money held for the aggregate 
deposits of the whole community, and opena 
wide door to destructive competition. Is not 
this especially dangerous in the financial metrop- 
olis, where deposits naturally accumulate, and 
where the ready reserve is applicable to the 
country at large? 

How far this rule should be rigidly applied to 
all varieties of financial trusts and to all custo- 
dians of floating capital in their relation to the 
Clearing House, is an open question, bnt it is 
one that cannot be treated by this Association 
with indifference. 

In the light of the experiences that prompted 
the above resolution, and in view also of well- 
founded doubts that have arisen as to the legal 
right of any National bank to assume unlimited 
liability for others, the continuance of the re- 
demption agency of banks in the Clearing 
House for non-members is deemed inexpedient 
and its abolition is recommended. 

It is a source of regret that all the members 
of the committee, after exhaustive consideration 
of the subject, are unable to unite in a common 
report and recommendation, and in deference to 
the differing views submitted in the minority re- 
port, itis preferred by the undersigned to re- 
commit the subject to the Association at large 
with the submission of the following resolution: 

Resolved:—That we recommend that on and 
after the 1st of January, 1891, only those who are 
members of the Clearing House Association 
shall enjoy the privileges thereof and that all 
those clauses of the Constitution that recognize 
the right of a member to redeem for those not 
members be repealed.” 

Respectfully submitted by 

Tuos, L. JAmEs, President Lincoln Natl. Bank, 

Percy R. Pyne, President Natl. City Bank, 

E. D. RANDOLPH, Pres.Continental Natl. Bank, 

Geo, S. Cor, Chairman. 
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The remaining two report 


‘‘That they have considered the subject to 
the best of their ability, and find that the liability 
of the banks, members of the Clearing House 
Association, who redeem the checks on banks 
and others not members, is clearly defined in 
the various sections, amendments and resolu- 
tions which make up the Constitution of the New 
York Clearing House Association, and that this 
liability shouid be maintained. 

They believe that the system should be con- 
tinued, as years of experience have demon- 
strated that it can be done with the minimum of 
loss, that it facilitates business, saves labor and 
expense, and with some additional safeguards, 
itcan be done with comparative safety. We, 
therefore, suggest the consideration and pass- 
age by this Association of the following resolu- 
tion: 

Resolved:—That on and after January Ist, 
1891, this Association permits its members to 
make such exchanges only after the consent of 
the Clearing House Committee shall have been 
obtained, and the banks or parties shall have 
obligated themselves to pay to the Clearing 
House Association an annual payment of $200, 
and shall also consent to the same examinations 
as are now required of members, provided, 
however, that nothing contained in this resolu- 
tion be construed as making such banks or par- 
ties members of this Association. 

Respectfully submitted, E. H. Perkins, Jr., 


G. G. WILLIAMS, 


The situation as pictured by the ma- 
jority, it will be seen, discloses the fol- 
lowing causes for complaint: 

1. That members are dound, under the 
constitution, to pay all valid checks and 
drafts drawn on non-members, whether 
made good by the latter or not, until the 
close of the next mornings’ exchanges 
after contrary notice. 

2. That while non-members have all 
the substantial privileges of members, 
they are not subject to any of the rules 
and restrictions imposed on the latter; 
as a consequence of which, non-mem- 
bers are placed in the vantage-ground in 
the competitive race for business. 

Contemplating these evils, the ma- 
jority say: ‘‘We'll have no more of it. 
Those institutions that are fit for our 
company and choose to do so may come 
in the doors of the Clearing House in the 
regular way; as for the others, its doors 
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shall be shut for the redemption of their 
checks.” 

What is the primary object of a clear- 
ing house in any locality? Clearly, con- 
venience in the collection and payment of 
checks and drafts—a transaction of such 
business with a minimum expenditure of 
time and labor. What will become of 
convenience, if this resolution of the ma- 
jority shall be adopted? Instead of 
their being a single place where the pre- 
sentments of paper can be made the non- 
member drawees will be scattered all 
over the city, and every member, as well 
as non-member, will be equally incon- 
venienced in the presentation of all paper 
drawn upon non-member banks. Such 
action would probably result in the 
establishment of a second clearing house 
in New York City. Convenience, cer- 
tainly, is not served by such course of 
action. 

How, then, are the causes for com- 
plaint to be remedied? By the adoption 
of such rules under the present system, 
which, while retaining convenience will in- 
sure the highest degree of safety, and 
freedom from unfair competition. 

The majority urge, as a principal rea- 
son for prohibiting the redemption 
agency of members for non-members, 
that under the constitution a member, 
until the day after notice as aforesaid, is 
absolutely responsible for all good checks 
drawn on the non-member, and asa con- 
sequence, should the latter suddenly de- 
fault, and its depositors one and all send 
their checks through the clearing house, 
it ‘‘might involve the safety of this 
whole association.” 

Assuming, which we do not admit, 
that a member is so responsible as guar- 
antor of the obligations of a non-mem- 
ber, and looking at the matter in its 
worst light, the situation would be this: 
Ona default of a non-member, member 
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banks holding its obligations, would be 
in the beneficial position of having the 
responsibility of an additional guarantor 
upon the paper. If the insolvency of the 
non-member led to the default of the 
member, by reason of inadequate secur- 
ity, or the like, all members holding 
paper constituting obligations on its 
part, would suffer to the extent of their 
holdings. Much of the paper could, of 
course, be returned to antecedent par- 
ties. The balance, only, would measure 
the extent of their loss. But with the 
safe-guards which now are, or could be 
established, it is not conceived that 
general disaster from this cause would 
even be remotely possible. Those now 
existing together with those which might 
be easily adopted, are, 

1. General examinations of condition 
by, and report to, state and national 
officers. 

2. Clearing-House examinations of 
members. 

3. Clearing-House 
non-members. 

4. Adequate security deposited by 
non-members with members to the satis- 
faction of the clearing-house associa- 
tion.* 

It would thus seem, even though a 
member was liable as guarantor of all 
the obligations of a non-member, that 
the object of safety in the transactions of 
exchange conld be attained without the 
sacrifice of convenience, and that there 
would be no need for the extreme 
remedy proposed by the majority. But 
it isextremely doubtful if any member 
could be held liable in such capacity. 
Without going into detail of discussion 
or citation, authorities exist to the effect 
that it is beyond the power of banking 
or other corporations to act as sureties 
or guarantors of the obligations of others. 
Exceptions, it is true, exist. The in- 


examination of 
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dorsemént of commercial paper for pur- 
poses of transfer is one. But the case 
here would probably fall within the 
general rule. If members are not liable 
as guarantors of the obligations of non- 
members, then there is nothing to fear 
from the insolvency of the latter, so far 
as the safety of the member, or its cred- 
itor banks, is concerned. Insuch event, 
furthermore, members holding the paper 
of non-members, need not rely on the 
guaranty of the member, but may act 
entirely irrespective of that, simply re- 
garding the redeeming member as the 
agent to receive presentment, not for 
absolute payment; and, having any 
doubts of solvency, may also, if they 
choose, present direct to the drawee in- 
stead of through the clearing-house. 
But even conceding the guaranty obliga- 
tion to exist, the adoption of the safe- 
guards recommended, with such others 
as the wisdom and experience of mem- 
bers might suggest, would enable the 
present system to be continued with 
comparative safety; so that in either as- 
pect, the situation, so far as safety is 
concerned, does not call for the radical 
remedy proposed. 

Referring to the remaining objection 
of the majority to the existing advan- 
tages which non-members possess over 
members—freedom from examinations, 
from payment of dues, from obligation 
to keep twenty-five per cent cash reserve, 
and the like—it would seem clear that 
these matters could be adjusted satisfac- 
torily by the adoption of such rules and 
restrictions as would be equitabie, fair 
and just to all, without going to the ex- 
treme length proposed by the majority; 
to the end that safety and fairness in 
mutual dealings might be established, 
without the relinquishment of conven- 
jence. 


*In what has been said, we have as- 
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sumed as stated in the majority report, 
that the responsibility of members, 
clearing for non-members, extends not 
only to certified checks of the latter, but 
to ‘‘all the valid checks and drafts that 
may come into the exchanges against 
such party.” 

The provision of the constitutional 
amendment is that the liabilities of mem- 
ber banks doing business for non-member 
are ‘‘the same as for their own transac- 
tions.” 
member, makes it responsible for paper 
payable by the non-member, equally as 
if drawn on itself. 
larly certified, of course the drawee bank 
is the primary debtor. But how as to 
uncertified yet valid checks? Outside of 
the clearing-house we know the law of 
New York to be that, before acceptance, 
a drawee is under no obligation to the 
holder to pay a check drawn upon it. 
Although it may have sufficlent funds, it 
can arbitrarily refuse payment, and the 
holder has no remedy against it. His 


This, of course, if binding on a 


As to checks, regu- 
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remedy is against antecedent parties 
alone, while the responsibility of the 
bank the drawer for damages. 
Now, were we to regard the clearing- 
house simply as a place for the easy pre- 
sentment of checks, without more, the 
same arbitrary power to return, without 
obligation to the holder, would exist in 
a member whether the drawer’s account 


is to 


was good or not; and would enable a 
member, to return in order to save itself, 
valid checks against an insolvent non- 
In such event, holder banks 
would have to look to antecedent parties 
alone for all uncertified checks. 

There is no express rule that unac- 
cepted checks, if good, shall, when sent 
through the clearing-house, become 
primary obligations of the drawee banks, 
similarly to certified checks, yet this ap- 
pears to be everywhere assumed, and it 
has probably grown to be, by force of cus- 
tom, and general understanding, a rule 
of positive right on the part of the holder, 
and of positive liability on the part of 
the drawee, obligatory upon all clearing- 
house members. 


member. 


THE TORREY BANKRUPTCY ACT. 


Col. J. L. Torrey, of St. Louis, and the 
author of the Torrey bankruptcy bill 
which has passed the house and is now 
pending in the Senate, delivered at the 
recent Bankers’ Convention an admir- 
able address on the subject of a Nation- 
al bankrupt law. A summary of his re- 
marks is here given. The provision in 
the constitution, limiting the right to 
pass such a law to congress, was inserted 
upon the motion of Mr. Charles Pinck- 
ney, and it had not been opposed either 
in the convention nor in the State legis- 


latures when presented for ratification. 

Three bankrupt laws have been in 
force in the United States. The first in 
1800, which was in force about two 
years; the second, in 1841, lasted about 
thirteen months, and the third, in 1869, 
which was repealed after eleven years. 

Four national conventions have been 
held, having for their sole object the se- 
curing of the enactment of a national 
law. Two were held in Washington in 
1881 and 1884. The third at St. Louis 
and the fourth at Minneapolis—both last 
year. 


























280 


The present bill has been indorsed by 
two hundred and thirty commercial 
bodies in different parts of the country. 
The national organization has two hun- 
dred and sixty-three officers and com- 
mitteemen. 

The Torrey bankruptcy bill is divided 
into chapters upon courts, officers, bank- 
rupts, creditors and estates. The chap- 
ters, in turn, are divided into sections, 
so that they collectively have seventy- 
four sections. Each section hasa watch- 
word or title. and contains only such 
matter as is thereby indicated. 

The United States courts have juris- 
diction of the proceedings in bankruptcy, 
as distinguished from proceedings in law 
and equity. But the state courts have 
jurisdiction of controversies of which 
they would have had jurisdiction if 
bankruptcy proceedings had not inter- 
vened. 

There are but two additional officers 
provided by the law. They are the 
referee or assistant judge and the trus- 
tee or the representative of the creditors. 
The referees are appointed not by the 
president as under the old law, but by 
the circuit courts. They must not be re- 
lated by blood or marriage to the judges. 
They are to receive $1,000 per annum, 
$10 per case, and the amount of their 
actual and necessary expenses. 

The trustees are appointed by the 
creditors to represent them in the ad- 
ministration ot the estate. Their com- 
pensation is to be five per cent on the 
first $5,000 paid out in dividends, two 
per cent on the second $5,000, and one 
per cent on the additional amounts. 

Voluntary and involuntary bankruptcy 
were discussed at length, and the con- 
clusion reached that they were insepar- 
able, and that the enactment of one to 
the exclusion of the other would be im- 
practical and detrimental to the best in- 
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terests of all parties concerned. Atten- 
tion was called to the fact that the aggre- 
gate amount owed by debtors is exactly 
equal to the amount due to creditors, 
and the proposition was submitted that 
legislation ought not to be tolerated, 
which was manifestly in the interest of 
either one of the classes; but that the 
scales should be evenly held as between 
the interest of those represented in the 
one class and in the other. 

The acts of bankruptcy were given in 
detail, and summarized as those imput- 
ing, first, moral wrong, and second, in- 
solvency. Compositions may be readily 
effected between the bankrupt and the 
creditors, after the former has made a 
full surrender and a complete disclosure 
of his affairs. 

Compulsory liens acquired within four 
months before the bankruptcy are set 
aside by the adjudication in bankruptcy 
and the rights acquired by the creditors 
which are dissolved by the adjudication 
insure to the trustee for thebenefit of all 
the creditors. Liens given fora present 
consideration and in good faith are en- 
forced. 

The bankrupts’ exemptions are such 
as are allowed by the state laws at the 
time of filing the petition. 

Ample safeguards are provided against 
the fraudulent concealment of property. 
Two penalties prescribed for officers who 
embezzle, fraudulent bankrupts and 
creditors, vary from five years imprison- 
ment to fines not to exceed $5,000. 
Honest insolvents are to be discharged 
from the amount of theit indebtedness 
over and above the dividends paid by 
their estates. A quotation was made 
from an eloquent speech of Mr. Clay, de- 
livered in the senate, in support of an 
enactment of the law of 1841, relating to 
the discharge of bankrupt. It seems 
that the greatest economy and expedi- 
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tion is to attend the administration of 
estates under this law. 

This bill was prepared in the interest 
of honest men. In its every sentence 
care has been-taken to guard the rights 
of the weak and curb the power of the 
the strong; to 
where it belongs; to fix every respon- 


adjust every burden 
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sibility to the shoulders by which it 
should be borne, and in all things to ad- 
just equitably the right of the two great 
classes, the debtors and creditors, each 
of which, in the grand aggregate of 
amounts, exactly balances the other and 
whose voluntary transactions constitute 
the commerce of the world. 


THE CANADIAN BILLS OF EXCHANGE ACT, 1890. 


[Froni the Canada Law Journal.| 


This new Act, which is a codification 
of the Zex Mercatoria on bills 
change, cheques and promissory notes, 


of ex- 


gives in less than one hundred sections 
a complete code on that useful and gen- 
eral branch of law. And from compar- 
ison of the laws of different nations on 
the subject of bills of exchange, it has 
been truly said that these laws show that 
in the municipal jurisprudence of every 
commercial nation there are general 
principles common to all nations, which 
constitute an international code, upon 
which the law of bills of exchange rests, 
and which establish a universal jurispru- 
dence administered by all tribunals. 
These principles, having their origin in 
the customs and practice of mercantile 
communities, are deemed so proper in 
themselves as to be of universal obliga- 
tion; and are held, in the absence of any 
local statutable or positive regulations 
to govern cases affecting bills of ex- 
change; while the general deductions 
of natural law, and the law of nations, 
as well as those of the Roman law, are 
often resorted to in order to expound 
and enforce them. It has, therefore, 
been truly said, that a bill of exchange 
is the most cosmopolitan of all contracts; 


and that the law respecting negotiable 
instruments is, in a great measure, not 
the law of a single country only, but of 
the whole commercial world: er Story, 
J., in Swift v. Tyson, 16 Peters, t. 

From the advance sheets of a new 
work on the ‘Bills of Exchange Act, 
1890,” by Thomas Hodgins, Q.C., we 
are enabled to extract the following ref- 
erences to the controlling effect of mer- 
cantile customs in modifying or revers- 
ing the rules of the common law, and as 
further illustrating the power of mer- 
chants to frame usages and customs of 
the trade which are recognized and en- 
forced as law by the courts. 

The Lex Mercatoria, or law merchant, 
is sometimes spoken of as a fixed body 
of law, forming part of the common law, 
and as if it were coeval with it. But as 
a matter of legal history, this view is al- 
together incorrect. The law-merchant 
thus spoken of with reference to bills of 
exchange and other negotiable securi- 
ties, though forming part of the general 
body of the /ex mercatoria, is of compar- 
atively recent origin. It is neither more 
nor less thant he usages of merchants and 
traders in the different departments of 
trade, ratified by the decisions of courts of 
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law, which upon such usages of merchants 
being proved before them, have adopted 
them and declared them to be settled 
law, with a view to the interests of trade 
and the publicconvenience. In thus le- 
galizing mercantile usage, the courts 
have proceeded on the well-known prin- 
ciple of law that, with reference to tran- 
sactions in the different departments of 
trade, it may be assumed that the par- 
ties have dealt with one another on the 
footing of some custom or usage, pre- 
vailing generally in the particular de- 
partment. By this process, what before 
was usage only, unsanctioned by legal 
decision, has become engrafted upon, or 
incorporated into, the common law, and 
may thus be said to form part of it. Per 
Cockburn, C. J., in Goodwin v. Robarts, 
L. R. 10 Ex. 346. ‘‘When a general 
usage has been judicially ascertained 
and established,” says Lord Campbell, 
‘** it becomes a part of the law-merchant, 
which the courts of justice are bound to 
know and recognize, and justice could 
not be administered if evidence were re- 
quired to be given /oftes guoties to support 
such usages.” Brandao v. Baruett, 12 C. 
& F. 805. 

The universality of a usage voluntarily 
adopted between buyers and sellers, is 
conclusive proof of its being in accor- 
dance with public convenience. An 
illustration of the efficacy of usage is 
to be found in the modern English bank- 
ing system. It is notorious that, with 
the exception of the Bank of England, 
the system of banking has undergone an 
entire change. Formerly the banker is- 
sued his own notes in return for the 
money of the customer deposited with 
him. Now the customer is given cred- 


it in account and may draw upon the 
banker by what is now called a cheque, 


payable to bearer or order. Upon this 
state of things the general course of 
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dealing between bankers and their cus- 
tomers has ingrafted usages previously 
unknown; and these by the decisions of 
the courts have become fixed law. Thus, 
while an ordinary drawee of a bill of ex- 
change, although in possession of the 
funds of the drawer, is not bound to ac- 
cept, unless by his own agreement or 
consent, the banker, if he has funds of 
the drawer, is bound to pay cash on 
presentation of a customer’s cheque, 
payable on demand. Even the admis- 
sion of funds is not sufficient to bind an 
ordinary drawee, while it is sufficient 
with a banker; and money deposited 
with a banker is not only money lent, 
but the banker is bound to repay it 
when called for by the cheque or draft 
of the customer. Besides this peculiar 
custom, other customs and usages have 
grown up between bankers and custom- 
ers, and between bankers themselves, 
by which they become bound, and to 
which the courts have given the sanction 
of law. Bills of lading may also be re- 
ferred to as an instance of how general 
mercantile usage may give effect to a 
writing which, without it, would not 
have had that effect at common law. It 
is from mercantile usage, as proved in 
evidence, and ratified by judicial de- 
cision, that the right to pass the prop- 
erty in goods by the assignment of bills 
of lading is derived: Lickbarrow v. Mason, 
2 East 70. 


* * * * 


But it was not without a struggle that 
the merchants succeeded in compelling 
the judges to recognize their customs 
and usages. Lord Holt, C. J., was, as 
his reporter states, /ofis viribus, against 
some of the customs of merchants which 
he said ‘‘ proceeded from obstinacy and 
opinionativeness.” And in refusing to 
hold that a promissory note payable to 
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bearer was valid or negotiable, he said: 
‘It amounted to setting up a new spec- 
ialty, unknown to the common law, and 
invented in Lombard street, which at- 
tempted in these matters of bills of ex- 
change to give laws to Westminster 
Hall.” And in another case he de- 
nounced ‘‘ the noise and cry that such is 
the usage of Lombard street, as if a 
contrary opinion would blow up Lom- 
bard street: 2 Lord Raymond’s Re- 
ports, 758 and 930. The matter was 
finally settled by Parliament in favor of 
the contention of the merchants, by the 
Act 3 & 4 Anne, c. 9. 

But the merchants ultimately became 
the victors in the struggle to engraft 
their usages and customs on the common 
law, mainly through the great assistance 
of Lord Mansfield, who has been justly 
styled ‘‘the founder of the commercial 
law of this country,” (2 East 73); and 
judges have had to concede that the 
custom of merchants is now part of the 
common law, and that the courts will 
take notice of it ex officio. 

The results of this formation of the 
law by custom are instructive; for this 
law of trade usage and custom now con- 
trols all negotiable instruments alike, 
whether they are the contracts of traders 
ornon-traders. The English usage may 
be called the Banking or Currency 
theory, as opposed to the French or 
Mercantile theory, A Bill of Exchange 
in its origin was an instrument by which 
a trade debt, due in one place, was 
transferred to another. It merely avoid- 
ed the necessity of transmitting cash 
from place to place. This theory the 
French law steadily keeps in view. In 
England, bills have developed into a 
perfectly flexible paper currency. In 
France, a bill represents a trade trans- 
action; in England it is merely an in- 
strument of credit. English law gives 
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full play to the system of accommodation 
paper; French law endeavors to stamp 
it out. A comparison of some of the 
main points of divergence between Eng- 
lish and French Law, will show how 
their two theories are worked out. In 
England it is no longer necessary to ex- 
press on a bill that value has been given, 
for the law raises a presumption to that 
effect. In France the nature of the value 
must be expressed, and a false statement 
of value avoids the bill in the hands of 
all parties with notice. In England a 
bill may now be drawn and payable in 
the same place. In France the place 
where the bill is drawn must be so far 
distant from the place where it is pay- 
able, that there may be a possible rate 
of exchange between the two. A false 
statement of places, so as to evade this 
rule, avoids the bill in the hands of a 


holder with notice. As French lawyers 


put it, a bill of exchange necessarily pre- 
supposes a contract of exchange. In 


England, since 1765, a bill may be 
drawn payable to bearer, though for- 
merly it was otherwise. In France it 
must be payable to order; if it were not 
so, it is clear that the rule requiring the 
consideration to be expressed would be 
an absurdity. In England a bill origin- 
ally payable to order, becomes payable 
to bearer when indorsed in blank. In 
France an indorsement in blank merely 
operates as a procuration. An indorse- 
ment to operate as a negotiation must 
be an indorsement to order, and must 
state the consideration; in short, it must 
conform to the conditions of an original 
draft. In England, if a bill be refused 
acceptance, a right of action at once ac- 
crues to the holder. This is a logical 
consequence of the currency theory. In 
France no cause of action arises unless 
the bill is again dishonored at maturity ; 
the holder in the meantime is only en- 
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titled to demand security from the draw- 
er and indorsers. In England a sharp 
distinction is drawn between current 
and overdue bills. In France no such 
distinction is drawn. In England no 
protest is required in case of an inland 
bill, notice of dishonor alone being suffi- 
cient. In France every dishonored bill 
must be protested. Grave doubts may 
exist as to whether the English or the 


French system is the soundest and most 
beneficial to the mercantile community; 
but this is a problem which is beyond 
the province of a lawyer to attempt to 
solve: Chalmers, Digest of the Law of 


.Bills and Exchange, p. xlv. 
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The little document which has origin- 
ated this universal code of mercantile 
law, and has controlled judges in ad- 
ministering, and legislatures in enact- 
ing, the laws respecting it has been thus 
described: A bill of exchange 1s com- 
monly drawn ona small piece of paper 
and is comprised in two or three lines; 
but is so noble and excellent, that it is 
beyond or exceeding any specialty or 
bond in its punctuality and precise 
payment; for if once accepted it must 
be paid when due, otherwise the accept- 
or loses his credit: Beawes’ Lex Mer- 
catoria, 561. 


LEGAL DECISIONS. 


INDORSEMENT ‘FOR COLLEC- 
TION "—INSOLVENCY OF COL- 
LECTING BANK—TITLE TO 
PROCEEDS. 


U.S. Circuit Court, S. D. Ohio. W. D., 
April 12, 1890. 





First NATIONAL BANK OF WELLSTON Vv. 
ARMSTRONG. 


1. Checks and drafts sent from one bank to another 
were indorsed “for collection,” and credited “‘sub- 
ject to payment,” according to the dealings between 
the banks. Part of them were paid to the receiver 
of the latter bank after its failure, and the balance 
were credited to it by the payors. 

Held, that the amount paid the receiver should be ac- 
counted for as a trust fund, but the balance asa 
general debt. 

2. Under Rev. St. U. S. § 5136, providing that no bank- 
ing association shall transact any business except 
such as is incidental and necessarily preliminary to 
its organization, until it has been authorized by the 
comptroller to commence the business of banking, 
correspondence between one bank and the person 
who became the president of a bank afterwards 
formed cannot constitute an agreement controlling 
the business between the banks, but may be referred 
to, in connection with other evidence, to show what 
was their understanding. 


In Equity. 

John T. Moore and David Davis, for 
plaintiff. 

Kittredge & Wilby and John W. Her- 
ron, for defendant. 

Before JAcKson and Sacer, JJ. 


Sacre, J. This cause was submitted 
to the court upon an agreed statement 
of facts, from which it appears that on 
the 17th day of June, 1887, the com- 
plainant mailed at Wellston, Jackson 
county, Ohio, to the Fidelity National 
Bank at Cincinnati, checks and sight- 
drafts on various banks other than the 
Fidelity to the amount of $2,229.01. 
Each of said checks and drafts were in- 
dorsed as follows : 

“‘ Pay Fidelity National Bank of Cincinnati, 
Ohio, or order, for collection for First National 
Bank of Wellston, Ohio. 

‘** J. H. SELLERS, Jr., 
Cashier.” 

At the same time the complainant 

so charged the Fidelity Bank with the 
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remittance, which was received by the 
Fidelity Bank on the 18th of June, and 
acknowledged by postal, mailed on 
the evening of that day, as fol- 
lows: 


“THE Fipetiry NATIONAL BANK, 
CINCINNATI, June 18, 1887. 

“In reply to yours of the seventeenth, we 

credit, subject to payment, $2,229.01. 
** AMMI BALDWIN, 
Cashier.” 

On the same day credit was given 
accordingly by the Fidelity Bank to 
complainant. On the 18th day of June, 
1887, the complainant mailed to the Fi- 
delity National Bank the further sum 
of $3,284.54 in checks and sight-drafts 
on various banks other than the Fidel- 
ity, all of which were received by the Fi- 
delity on the zoth of June, and receipt 
thereof acknowledged by postal of that 
date, signed by the cashier, and stating 
a credit, ‘‘subject to payment,” of 
$3,284.54. It further appears that such 
credit was on that day given by the Fi- 
delity Bank to the complainant. Each 
of the checks and drafts composing said 
remittance of $3,284.54 was indorsed by 
the complainant in the same form as 
the indorsements upon the checks and 
drafts remitted as first above. All the 
indorsements of both remittances were 
made by means of a stamp furnished by 
the Fidelity Bank to the complainant 
about the rst of May, 1887, to be used 
by the complainant in indorsing com- 
mercial paper to the Fidelity for collec- 
tion. The checks and drafts composing 
the last remittance were charged by the 
complainant to the Fidelity in the same 
manner as those composing the first re- 
mittance. It further appears from the 
agreed statement that Baldwin and Sel- 
lers were at the dates aforesaid cashiers 
of the Fidelity and of the Wellston 
Banks, respectively; also, that on the 
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17th of June the Fidelity Bank was in- 
solvent, and so continued, and on the 
2oth of June, 1887, at the close of busi- 
ness hours, a national bank inspector or 
examiner, under orders of the comp- 
troller of the currency, and by authority 
of the statutes of the United States, 
took possession of the Fidelity Bank, 
and afterwards the defendant Arm- 
strong was appointed, and now is, the 
receiver thereof. The total amount of 
commercial paper remitted by the com- 
plainant to defendant was $5,513.55. Of 
this there was paid to the receiver, after 
the failure of the Fidelity Bank, the sum 
of $3,336.40. The residue of said re- 
mittances—that is to say, the sum of 
$2,177.15—was credited by various pay- 
ors to the Fidelity Bank, and the Fidel- 
ity Bank had full benefit thereof in its 
accounts with the payors; but the 
money did not come into the hands of 
the receiver, and advice of the credits 
did not reach the Fidelity Bank until 
after the government had taken posses- 
sion. Attached to the answer of the 
defendant are copies of two letters 
which it is admitted were written and 
received. The first is dated at Cincin- 
nati, September 16, 1886, and addressed 
to H. S. Willard, Wellston, Ohio. Mr. 
Willard was afterwards president of the 
complainant bank. This letter was 
written and signed by E. L. Harper as 
vice-president of the Fidelity Bank. It 
refers to a letter received from Willard, 


which is not in evidence, nor set forth 


in the agreed statement of facts. Harper 
writes as follows: 


‘“‘We are in receipt of your esteemed favor, 
and, replying, have to say that we will credit 
sight items on any point in the United States 
where there are banks at par, and make collec- 
tions on same points, which, when paid, will 
credit at par, allowing you two anda haif per 
cent. on daily balances, calculated when month- 
ly statements are rendered, and will remit for 
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your credit to New York, against your balances, 
at any time you may desire, without charge, or 
will ship you currency; express charges at your 
cost.” 

On the 25th of September, 1886, Wil- 
lard, upon a letter-head of the Milton 
Furnace & Coal Company of Wellston, 
of which he was president, addressed a 
letter to Harper as vice-president, sign- 
ing it ‘‘ H. S. Wittarp, Pt.,” accepting 
the offer contained in Harper’s letter of 
the 24th, above quoted. These letters 
were written, mailed, and received sev- 
eral days before the complainant bank 
received its certificate of authorization, 
which was issued and bears date Oc- 
tober 6, 1886. The complainant and 
the Fidelity Bank did business with each 
other in the usual way, each remitting 
to the other checks and drafts for collec- 
tion, all of which were charged and 
credited, respectively, as above stated. 


From and after about May 1, 1887, ‘the 
balance was always in favor of the com- 
plainant, against which the complainant 
drew as occasion required, and some- 


times ordered remittances made in ex- 
change on New York. The complain’ 
ant was allowed and received interest on 
the daily balances so in its favor at the 
rate of 24 per cent.; settlement of such 
interest being made monthly. No part 
of the several sums mentioned has been 
paid to the complainant, either by the 
receiver or by any other person. The 
prayer of the bill is that the court find 
that the complainant’s claim for $3, 336, - 
40, with interest from June 17, 1887, isa 
preferred claim against the estate in the 
hands of the receiver, and for a decree 
forits payment in full, and for general 
relief. 

The claim of the defendant that the 
various checks and drafts referred to 
and set forth in the bill, were sent to 
the Fidelity Bank, and received by it, 
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under and by virtue of the written ° 


agreement evidenced by the letters 
above quoted, is overcome by the fact 
that the last clause of section 5136, 
Rcv. St. U. S., which relates to the cor- 
porate powers of banking associations, 
provides that ‘‘no association shall 
transact any business except such as is 
incidental and necessary preliminary to 
its organization, until it has been au- 
thorized by the comptroller of the cur- 
rency to commence the business of bank- 
ing.” See Armstrong v. Bank, 38 Fed. 
Rep. 883. That correspondence was, 
however, admitted in evidence, and 
may properly be referred to in connec- 
tion with the evidence relating to the 
transaction of business between com- 
plainant and the Fidelity Bank, as a 
circumstance to aid in determining what 
was the actual understanding between 
them. It does not appear, however, 
that the complainant ever did draw 
against its remittances before the pro- 
ceeds of collections were received by the 
Fidelity Bank, even if it be assumed that 
the understanding was in accordance 
with the terms stated in the correspond- 
ence. It is clear that the remittances 
were not sight items, within the true 
construction of that correspondence, 
nor within the understanding of the 
parties, Sight items on any point in 
the United States where there are 
banks, were, according to the corres- 
pondence, to be credited at par. Collec- 
tions on same points were to be credited 
at par when paid. Every item in the 
remittance made by the-complainant to 
the Fidelity Bank was indorsed as a 
collection, the indorsement being made 
by means of a stamp furnished by the 
Fidelity for that purpose. That the in- 
dorsement was restrictive, and that it 
did not pass title to the Fidelity Bank, 
is clear beyond doubt. That it was not 
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at the time regarded by the Fidelity 
Bank as passing the title is also clear, 
both from the language of the postal 
acknowledgments of receipt of the re- 
mittances, and from the fact that the 
credit in every case was, in terms, ‘‘sub- 
ject to payment.” It was to the advan- 
tage of the Fidelity Bank that remit- 
tances should be for coilection, and not 
as sight items, because the arrange- 
ment for interest to be paid by the Fi- 
delity Bank, if it be assumed that it was 
as stated in the correspondence, was 
such that it would begin to run at once 
upon sight items, but would be post- 
poned upon collections until receipt by 
the Fidelity of the proceeds. It may 
fairly be assumed that for this reason 
the Fidelity Bank furnished the stamp 
to be used by its correspondent in in- 
dorsing paper to be transmitted for col- 
lection. 

The case of First Nat, Bank of Elkhart 
v. Armstrong, 39 Fed. Rep. 231, which was 
cited by counsel for the government, is 
clearly dist:-nguishable from this case. 
In that case the drafts were remitted to 
the Fidelity Bank ‘‘ for collection ” for 
the First National Bank of Elkhart, Ind., 
but each draft was, upon its receipt by 
the Fidelity Bank, credited to the First 
National Bank of Elkhart, Ind., as cash; 
and that, as had been agreed between 
said banks, gave to the Elkhart bank the 
right to draw upon the same as cash. 
Such had been the uniform custom and 
understanding of both banks. It was 
held by the court that, although it was 
also their uniform custom and under- 
standing that, when any draft should be 
returned to the Fidelity Bank unpaid, it 
should be charged back to the Elkhart 
bank and returned to it, the title to the 
draft passed to the Fidelity Bank upon 
its being received and credited as cash, 
as above stated, or, in other words, that 
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the indorsement for collection, under the 
special circumstances of that case, did 
not reserve to the Elkhart bank any title 
to the proceeds of the drafts. But here, 
even if we take the correspondence as 
the best evidence of what the arrange- 
ment really was, (and this is adopting 
the view most strongly in favor of the 
receiver,) we find that the remittances 
were for collection, that the credits were 
subject to receipt of proceeds, and that 
the contract was that they were to be 
credited at par whefi paid. The case of 
Fifth Nat. Bank v. Armstrong, 40 Fed. 
Rep. 46, is in point, and sustains the 
view which we take of this case. There 
the draft remitted was indorsed for col- 
lection for the claimant. It appears 
from the syllabus that it was the practice 
of the Fidelity Bank, in its dealings with 
the claimant, to credit the latter on the 
date of the receipt of all drafts, checks, 
etc., sent for collection that were pay- 
able at sight or on demand, and the bal- 
ance thus created was subject to be 
drawn on; but, if the paper was not paid 
it was charged back to the claimant. 
On receipt of the draft in question in 
that case, the Fidelity Bank notified the 
claimant that it had been credited ‘‘ sub- 
ject to payment;” but the credit was not 
drawn against, nor were advances made 
on the faith of it. It was held that, the 
indorsement being restrictive, the Fidel- 
ity Bank acquired no title to the draft, 
and that, upon the insolvency of the Fi- 
delity Bank before the receipt of the 
proceeds of the draft, the claimant was 
entitled to the proceeds against the re- 
ceiver. In that case the credit was, as 
in this case, conditional, and not, as it 
was in the Z/khart Case, unconditional; 
and there was wanting the agreement 
which was found to exist in the Z/khart 
Bank Case, that the credit should be 
as cash, and that the Elkhart bank 
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should have the right to draw upon the 
same as cash. In the case of Commercial 
Nat. Bank v. Armstrong, 39 Fed. Rep. 
684, the Fidelity Bank addressed to the 
Commercial Bank a letter offering any 
one of four propositions: First, to col- 
lect all items at sight, and allow 2% per 
cent, interest on daily balances, calcu- 
lated monthly; and, second, to collect at 
par all points west of Pennsylvania, and 
remit the 1st, 11th and 21st of each 
month. The other two propositions 
need not be state@. The Commercial 
Bank accepted the second proposition. 
The court said that the first proposition 
perhaps contemplated a creditor and 
debtor relation, but the second, third, 
and fourth, upon their face, did not. 
But it is to be observed that even upon 
the first proposition the interest, by fair 
construction, was to be calculated from 
the date of the receipt of the proceeds, 
rather than from the date of the receipt 
of the draft or other paper. It is clear, 
therefore, that the ruling in the Com- 
mercial Bank Case is not in conflict with 
the conclusion in this case,—that the re- 
lation of the debtor and creditor did not 
arise upon receipt of the paper, but, in 
the true construction of the arrangement 
as it existed, was postponed until the re- 
ceipt of the proceeds of collection. The 
case of Manufacturers’ Nat. Bank v. Con- 
tinental Bank, 148 Mass, 558, 20 N. E. 
Rep. 193, which was cited for the com- 
plainant, states very clearly the distinc- 
tion upon which the conclusion in this case 
rests. In that case, checks and drafts 
were mailed to the Fidelity Bank, in- 
dorsed by stamp as follows: ‘‘ Pay Fi- 
delity National Bank of Cincinnati, 
Ohio, or order, for collection for Manu- 
facturers’ National Bank gf Boston, 
Mass.” The Fidelity Bank received the 
checks and drafts on June 20, 1887, and 
on that day mailed to the plaintiff a pos 
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tal-card, signed by its cashier, stating 

in reply: ‘‘We credit, subject to pay- 

ment $3,501,48.". On thesame day the 

Fidelity Bank credited the plaintiff the 

same amount, and mailed to the defend- 

ant, a national banking association lo- 

cated at St. Louis, the check in question, 

for $1,900,66, on the German American 

Bank of St. Louis, the same being one 

of those received, and indorsed upon it, 

by stamp: ‘‘ For collection for account 

of the Fidelity Bank, June 20, 1887, 

Cincinnati, Ohio. Ami BALpwin, cash- 

ier.” The failure of the Fidelity Bank 

became known to the complainant on 

the morning of June 21, 1887, and tothe 
defendant after the receipt of the check 
in question, but before it had credited it. 

The court held that in the transaction ' 
the plaintiff and the Fidelity Bank stood 

in the relation of principal and agent, 

and that their contract contained in their 
letter showed, first, an offer to the plain- 
tiff, by the Fidelity Bank, of its ‘‘ ser- 
vices for making collections in the west,” 
and then a proposition to credit sight 
items at par, subject to payment, and to 
make collections, remitting weekly in 
New York exchange, without charge. 

The court says: 

‘* This proposition was accepted by the plain- 
tiff, and the Fidelity National Bank thereby be- 
came the plaintiff's agent to collect for it com- 
mercial paper. Under this arrangement the 
credit given for a check was merely provisional 
until the check was paid. It did not create a 
debt from the Fidelity National Bank to the 
plaintiff, and it did not change the ownership of 
the check. Levi v. Bank, 5 Dill. 104; Balbach 
v. Frelinghuysen, 15 Fed. Rep. 675. In that 
respect, their relations to each other were very 
different from those between a banker and a de- 
positor when checks are received on deposit as 
cash, and an absolute right to draw against them 
is given. White v. Bank, 102 U. S. 658; Scott v. 
Bank, 23 N. Y. 289; Dickerson v. Wason, 47 N. 
Y. 439; Bank v. Loyd, go N. Y. 530; Ayres v. 
Bank, 79 Mo. 421.” 

The liability of an indorser of commer- 
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cial paper for the default of the payor, 
excepting in cases where the indorse- 
‘ ment is ‘‘ without recourse,” not being 
affected by the fact that the transferee 
is also a purchaser for value, it was 
rightly held in E/khart Bank v. Armstrong, 
cited above, that, where it appears from 
the evidence that the remittance was by 
agreement received as cash,~credited as 
cash, and subject to check or to draft, 
the fact that the paper remitted was in- 
dorsed ‘‘ for collection,” and the further 
fact that it was the understanding that, 
if not paid, the amount should be 
charged back to the sender, did not 
change the character of the transaction, 
although it did provide a short mode of 
adjustment between the parties. But 
here there such 
as was shown On the 


was no agr.ement 


in that case. 


other hand, not only was the indorse- 
ment ‘for collection,” but the credit by 


the Fidelity Bank was, in terms, ‘‘ sub- 
ject to payment.”” This was clearly a 
provisional credit only. The title did 
not pass; and the proceeds of the col- 
lections which were received, not by the 
Fidelity Bank, but, after its failure, by 
the receiver, must be treated as trust 
funds in his hands, subject to the claim 
of the complainant, to whom they be- 
long. 

The decree will be in favor of the 
complainant, for the payment by the re- 
ceiver of the sum of $3,336,40, the pro- 
ceeds of collections upon remittances 
made by the complainant to the Fidel- 
ity Bank, which were not received by 
the bank, but came into the receiver’s 
hands after the failure of the bank. As 
to the residue, to-wit, the sum of $2,177.- 
15, the decree will find that the com- 
plainant is a general creditor of the Fi- 
delity Bank, and as such entitled to divi- 


dends. The costs will be taxed to the 
defendant. 
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CERTIFICATE OF DEPOSIT—NA- 
TIONAL BAN K—TRANSFER 
AFTER INSOLVENCY—SUBJECT 
TO EQUITIES—SET-OFF. 


U. S. District Court, N. D. of Tilinois, 
May 1890. 


THe THIRD 
BANK OF CHICAGO. 


1. A certificate of deposit issued by a national bank, 
and payable on presentation, becomes overdue and 
dishonored when the bank is placed in the hands of a 
receiver; and a transferee thereafter takes the certifi- 
cate subject to all equities between the bank and the 
original party to whom payable. 

2. Under the Illinois statute, a set-off in favor of the 
maker of a note or bill, is available if the paper is as- 
signed after due, whether arising out of the same tran- 
saction, or otherwise. 


BENNETT v. NATIONAL 


Biopcert, J.—This is a suit brought 
upon a certificate of deposit issued by 
the defendant bank on December 14, 
1872, for the sum of $315. The certifi- 
cate of deposit certifies that ‘‘ Emily J. 
Dunn has deposited in this bank the 
sum of $315, payable on return of this 
certificate duly indorsed.” <A plea was 
interposed stating that in November 
1887, the defendant bank committed an 
act of insolvency, and its affairs were 
put into the hands of a receiver, ap- 
pointed by the comptroller of the cur- 
rency, for the purpose of winding up its 
affairs in conformity with the National 
Banking law, and at the time the bank 
so became insolvent, and was placed in 
the hands of a receiver, the certificate 
of deposit in question remaining in the 
hands of Emily J. Dunn, she was indebt- 
ed’ to the Third National Bank for an 
over-drawn account to an amount very 
largely exceeding the amount of the cer- 
tificate of deposit in question. A de- 
murrer is interposed to this plea, and 
the only question is whether this is a 
good defense to the suit. 

Two points are made upon the demur- 
rer: first, that the set-off pleaded in this 
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case did not arise out of the same sub- 
ject-matter in the transaction as the cer- 
tificate of deposit, and that it is, there- 
fore, subject to the rule that equities, as 
they are called in the law of negotiable 
paper, must arise out of the same tran- 
saction, and that a set-off is not an 
equity. That position would undoubted- 
ly be good in many States of the Union, 
but the 12th section of the act of the 
State of Illinois in regard to negotiable 
instruments, specially makes a set-off in 
favor of the maker of the note, or bill of 
exchange, available if the paper is as- 
signed after it becomes due. It is sub- 
stantially a copy of the statute of New 
York on the same subject, and lets ina 
set-off as well as any equity growing out 
of the transaction out of which the note 
originated. 

Secondly, it is claimed that this in- 
strument did not become due until a de- 
mand was made, and no demand was 
made until after the receiver was ap- 
pointed. My view upon this question is 
substantially this: the Supreme Court of 
the United States has held, that the Na- 
tional Banking Act prescribes a system of 
bankruptcy, or insolvency, for the settle- 
ment of affairs of the natl. banks; that 
they have a system of bankruptcy pecu- 
liar to themselves, and are not amenable 
to the general provisions of the bank- 
rupt law; also the National Banking Act 
makes void all transfers and changes of 
the indebtedness in favor of or against 
the National Bank after the commission 
of an act of insolvency, which in any 
way disturbs the relations between the 
bank and its creditors. It seems to me 
there can be no escape from the conclu- 
sion that the paper of the defendant 
bank assigned after the bank committed 
an act of insolvency, and was placed in 
the hands of a receiver under the Na- 
tional Banking Act, was dishonored 
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paper within the meaning of commercial 
law; that it is over-due paper, and 


although the paper in question was only ° 


payable on presentation, and there is no 
averment of presentation until after the 
bank was placed in the hands of a re- 
ceiver, yet, the moment a receiver was 
appointed, its commercial paper in the 
hands of whoever held it, became from 
that time on, dishonored paper, and sub- 
ject to all equities between the bank and 
the original party to whom it was pay- 
able. 

For these reasons, the demurrer to 
the pleaisoverruled. Suit subsequently 
dismissed. 

E. A . SHERBURNE, for plaintiff. 

Lyman & Jackson, for defendant. 


RAILROAD BONDS—BONA FIDE 
HOLDERS. 


Circuit Court, S. D., Tilinois, June 10, 
1890. 





AMERICAN Loan & Trust Co. v. Sr. 
Louis & Cuicaco Raitway Co. e¢ al. 


Where overdue railroad mortgage bonds, which be- 
long to the railroad company, are bought at 40 cents 
on the dollar from the vice-president of the company 
after suit to foreclose has been begun, and a receiver 
has taken possession of the mortgaged property, the 
purchasers of such bonds are not dona fide holders 
where inquiry on their part would have shown that 
the vice-president had no authority to sell the bonds. 


In Equity. 
W. M. Safford and C. H. Aldrich for 
defendants. 


GresuaM, J., (orally.) The bill was 
filed to foreclose the first mortgage, on 
January 5, 1889; and a receiver was ap- 
pointed two days later, who went into 
possession of the property. The bill to 
foreclose the consolidated mortgage was 
filed on January 7, 1889, and the two 
suits were afterwards consolidated. 





The real controversy before the master 
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appears to have been over the bonds 
numbered from 1,401 to 1,600, inclusive. 
The evidence in the record clearly shows 
that when the two suits were commenced 
and later, these bonds were all in the 
hands of F. C. Hollins & Co., fiscal 
agents of the consolidated company. 
F. C. Hollins, of Hollins & Co., was 
vice-president and director of the consol- 
idated company, and a member of the 
executive committee. Indeed, he and 
D. L. Wing, who was the president, ab- 
solutely controlled the action of the cor- 
poration. One hundred and twenty-one 
of the bonds, numbered above 1,400, 
were presented by Mrs. Selena Hollins, 
wife of F. C. Hollins, and 14 of them 
were presented by F. C. Hollins & Co. 
On the eviderce before the master, he 
was justified in treating F. C. Hollins 
as the holder of these 135 bonds. How- 
ard Taylor claims to have bought 5 of the 
remaining 65 bonds from F. C. Hollins, 
Zabriskie claims to have bought 10 of 
them from F. C. Hollins, W. B. Wads- 
worth claims to have bought 19 of them 
from F. C. Hollins, William P. Dixon 
claims to have bought 10 of them from 
F. C. Hollins, L. Jaques claims to have 
bought 10 of them from F. C. Hollins, 
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and the holders of the remaining 11 claim 
to have bought them from others who 
had purchased from Hollins. Not more 
than 40 cents on the dollar was paid for 
any of the bonds, and some of them were 
purchased from Hollins at less than 30 
cents on the dollar. As already stated, 
under a clause in the mortgage the bonds 
had all become due betore suit was 
brought, at which time these 200 bonds 
belonged to the railway company: and 
some of the present holders purchased 
even after the decree foreclosing the first 
mortgage had been entered. It is plain 
that Hollins had no authority to dispose 
of these bonds; and, even if bonds thus 
secured by mortgage may be bought as 
commercial paper after suit to foreclose 
has been commenced, and after the 
court has taken possession of the mort- 
gaged property by a receiver, the facts 
in the record were sufficient to put pur- 
chasers upon inquiry; and inquiry would 
have revealed the fact that Hollins had 
no authority to dispose of the bonds. 
The holders of the 200 bonds are not en- 
titled to share in the distribution of the 
fund arising from the sale of the mort- 
gaged property, and a decree will be en- 
tered upon that basis. 


ABSTRACTS. 


Alabama. 


TRANSFER OF StrocK—RiGHTs OF Bona 
FipE PURCHASER. 


A bona fide purchaser of certificates of 
stock, upon which a power of attorney, 
authorizing their transfer to any person, 
is indorsed by the person in whose name 


the certificates were issued, and who 
was the last registered stockholder, 
takes them relieved of a trust existing 
back of the registry, though the trans- 
fer to such purchaser is not regis- 
tered. 

Winterv. Montgomery Gas-Light Com- 
pany, Supreme Court of Alabama, May 
7, 1890. 





292 


lowa. 


ScHoo.t Disrricrs—REFUNDING Bonpb 
INDEBTEDNESS Nor AN OVERISSUE 
WItHIn INHIBITION OF CONSTITUTION 
—BUuRDEN OF PROOr—APPLICATION OF 
PROCEEDS. 


1. The refunding of an outstanding 
valid bended indebtedness of an inde- 
pendent school district, under act 18th 
Gen. Assem. Iowa, c. 132, allowing any 
independent school district, having a 
bonded 


indebtedness outstanding, to 


issue negotiable bonds for the purpose 


of funding the same, is not the creation 
of a debt, within the inhibition of Const. 
Iowa, art. 11, $ 3, providing that ‘‘ no 
county, or other political or municipal 
corporation, shall be- 


come indebted in any manner, or for 


be allowed to 


any purpose, to an amount in the ag- 

gregate exceeding five per centum on 

the value of the taxable property within 
such county or corporation.” 

2. In an action against the district on 
such refunding bonds, the burden is on 
defendant to show that at the date of 
the original issuance, the outstanding 
indebtedness of the district exceeded 
the constitutional limitation. 

3. The right of the owner to recover on 
such bonds cannot be defeated because 
a part of the proceeds of their sale was 
misapplied. The statute authorizes a 
sale of the bonds in open market, and a 
purchaser cannot be charged with the 
duty of seeing that the proceeds of the 
sale are properly applied. 

Cummins v. District Township of Doon, 
U. S. Circuit Court, N. D. Iowa, W. D. 
May 6, 1890. 

PLEDGE OF STOCK—SALE By PLEDGEE— 
ADEQUACY OF PRICE—VALIDITY OF 
STIPULATION TO SELL—PROOF oF Der- 
MAND—STOCKHOLDERS RIGHT oF IN- 
JUNCTION. 
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1. The president and manager of an 
Iowa gas company deposited with a Chi- 
cago bank, to secure a loan, 500 shares 
of the stock thereof, with power, in case 
of default, to sell the same without ad- 
In order to fore- 
stall an electric light company in which 
plaintiff was interested, the gas company 
had made a contract with the city to 
furnish electric lights at an unremun- 
erative price. Plaintiff had negotiated 
with the president of the gas company 
for acompromise between the two com- 
panies, upon the failure whereof, know- 


vertisement or notice. 


ing of the pledged stock, he went to 
Chicago and purchased it of the bank, 
without notifying the pledgor, for a 

The 
debt of the bank was due, and demand 
of payment had often been made. /e/d, 
that the acts of plaintiff constituted no 
fraud upon the pledgor, and the sale 
was valid. 


fair consideration, at private sale. 


2. The stock pledged was common 
stock of the face value of $50,000, but 
was issued without any consideration. 
It was entitled to dividends only after 
payment of 6 per cent. dividends upon 
a large issue of preferred stock. The 
bank, after sending an agent to investi- 
gate the affairs of the company, had 
offered to accept two-thirds of the sum 
loaned in full payment, and surrender 
the stock. The stock was sold to plain- 
tiff for $7,000. Held that, in view of 
the unremunerative contract for frr- 
nishing electric lights, the price was not 
.o inadequate as to indicate fraud or col- 
lusion by the bank. 

3. A stipulation by a pledgor that, 
on his default in paying the debt se- 
cured, the pledgee shall have the right 
to sell the pledged stock at private sale, 
without notice or advertisement, is valid, 
and a sale in accordance therewith is 
binding upon the pledgor. 
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4. Where stock was pledged to se- 
cure the payment of a debt, with the 
right to sell the stock on default, after 
demand, the fact that the pledgee was 
for some time in correspondence with 
the pledgor, urging payment of the 
debt long due, is sufficient proof of a de- 
mand, although the word ‘‘demand” 
was at no time used. 

5. Owners of stock in a corporation 
have the right to enjoin the corporation 
from performing an w/tra vires contract 
made before they became stockholders, 
and the right cannot be defeated by the 
refusal of the officers to transfer the 
stock upon the company’s books. 


Carsonv. Towa City Gas Light Co. et al, 
Bloom v. Same, Supreme Court of Towa, 
May 23, 1890. 


Louisiana. 


INDORSEMENT ArrerR Due PostrPpoNninG 
Marurity — Errect— SAME BEFORE 
Due. 

1. Indorsements on a note past due, 
postponing the day of payment, do not 
revive the note, and invest it with the 
negotiability it possessed before its orig- 
inal maturity. 

2. An indorsement, before its day of 
payment, postponing its maturity, must 
be considered as incorporated into it, 
and made part of it, so as to make the 
note payable at the date fixed by the in- 
dorsement, as though the date had been 
originally written in the note. 


Sagoryv. Metropolitan Bank, Supreme 
Court of Louisiana, April 7, 1890. 


Srock SuBSCRIPTION—PAYMENT. 


1. Subscribers for stock of an incor- 
porated company, whose capital is fixed 
at a certain sum, whose shares are limi- 
ted to a certain number, and whose 
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charter provides that payment shall be 
made as may be determined by the board 
of directors, cannot be compelled to 
pay until the whole capital has been sub- 
scribed for and the board has called for 
payment, unless it is shown that by their 
acts they have waived their rights in 
those regards. 


Exposition Ry, & Imp. Co. v. Canal St., 
E. Ry. Co. Supreme Court of Louisi- 
ana, April 21, 1890 
INSOLVENCY OF MAKER—ACTION OF HOL- 

DER—DISCHARGE OF INDORSER. 


Where a party indorses a note, and 
the maker takes the benefit of the 
insolvent laws, and the holder of the 
note takes part in the proceedings, and 
votes for the discharge of the maker of 
the note, the indorser is released. 


Succession of Latchford, Supreme Court 
of Louisiana, April 21, 1890. 


Massachusetts. 


Savincs Bank—TirLe to Deposirs— 

DEMAND—STATUTE OF LIMITATIONS. 

1. In an action for moneys deposited 
with defendant bank, it appeared that 
the deposits stood in the name of plain- 
tiff, and that a deposit book had been 
issued in her name. She testified that 
some of the deposits were of her money, 
and that other deposits were of money 
given her by her father. The latter had 
possession of the bankbook, and drew 
on her account, but there was evidence 
that plaintiff had no knowledge of pay- 
ments to the father. He/d, that the 
question as to the ownership by plaintiff 
of such deposits should have been left 
to the jury. 

2. There was evidence that the de- 
posit book of plaintiff had been surrend- 
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ered to the bank, and that one who had 
formerly been treasurer of defendant 
came to the bank one day with the 
guardian of plaintiff, called for the de- 
posit book, and explained to the guar- 
dian the payments made thereon; but it 
did not appear that the liability of the 
bank was discussed. //e/i?/, that it could 
not be said as a matter of law that such 
a demand had been made upon the bank 
for the payment of such deposits, or that 
the bank had so repudiated its liability 
therefor, as to set the statute of limita- 
tions in operation. 

Dickinson v. Sav. Bank, 
Supreme Judicial Court of Massachu- 
setts, 


Leominster 


Middlesex, June 21, 1890. 


Bit. or ExcHance—Liasitity or Ac- 
CEPTOR TO Bona Fine Ho.uper Tak- 
ING BEFORE ACCEPTANCE. 


1. Want of consideration, as between 


drawer and drawee, will not prevent re- 
covery against the drawee by one who 
became a dona fide holder for value be- 
fore acceptance. 


2. The drawee cannot revoke his ac- 
ceptance after its delivery to the agent of 
the holder, though it was not communi- 
cated to the holder, and the latter made 
no advances after acceptance. 

3. The acceptor cannot avoid liability 
on the ground of false representations 
made by the drawer to induce him to 
accept, as against a dona fide holder, 
though he took before acceptance. 

Fort Dearborn Nat. Bank v. Carter, 
Rice & Co. Supreme Judicial Court of 
Massachusetts, Suffolk, June 21, 1890. 


Michigan. 


Promissory Note.—Bona, Fipe HOoLpER 
—ENFORCEABILITY. 


In an action upon a note valid upon 
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its face, it appeared that plaintiff pur- 
chased it before maturity for value, hav- 
ing knowledge of a collateral agreement 
warranting the mares for which it was 
given to be with foal, but that he was 
Held, that the 


breach was no defense to the action. 


ignorant of its breach. 
! 


Miller v. Ottaway et al. Supreme 
Court of Michigan, June 6, 1890. 


INTEREST—RULE FOR COMPUTING— 
CompounD INTEREST. 


1. In Michigan, the rule for comput- 
ing interest is the Massachusetts, and 
not the Connecticut, rule; that is, par- 
tial payments, instead of being applied 
directly to the discharge of the principal, 
are first applied to the payment of the 
interest then due. 

2. Under How. St. Mich. $1599, allow- 
ing interest to be computed on interest 
after it matures, such computation con- 
only the debt matures; 
thereafter simple interest is to be cast 
on the principal. 


tinues until 


Wallace v. Glaser etal. Supreme Court 
of Michigan, Aug. 1, 1890. 


INTEREST—RULE FOR COoMPUTING— 
CompounD INTEREST. 


Under How. St. Mich. §1599, provid- 
ing that when any installment of interest 
shall have become due, and shall remain 
unpaid, interest may be computed and 
collected on any such installment so due 
and unpaid, from the time at which it 
became due, interest cannot be computed 
on interest accruing after the principal is 
due. 


McVicar v. Denison, Supreme Court 
of Michigan, June 6, 1890. 
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QUERIES AND REPLIES. 


Banks’ Lien on Stock by Provision in 
Certificate Alone. 
SraTE BANK OF DAYKIN, 
DaykIN, NEB., September, 16. 18go. 
Editor Banking Law Fournat: 

Dear Sir:—If a stockholder in a bank in this 
State owes the bank, can the bank hold his stock 
for payment of the debt, where he has trans- 
ferred the stock while owing the bank, and the 
transfer has not been made on the books? Neither 
our articles of association or by-laws provide for 
such a lien, but our certificates contain this 
clause: 


‘“No transfer shail be made by any stock- 
holder liable to this bank as principal debtor or 
otherwise, without the consent of the directors.” 


A. C. Maynarp, Cashier. 

Answer.—As has been shown by vari- 
ous articles in the JOURNAL, a corpora- 
tion has no lien at common law upon the 
shares of its stockholders for debts due 
from them to the company. But while 
this is so, such liens may be created by 
statute, by charter, and (a conflict of au- 
thority for and against) by by-law. In 
the case presented, as the Nebraska 
statute creates no general right of lien 
by banking corporations upon members’ 
shares for their debts, and as neither the 
articles nor the by-laws of the bank pro- 
vide therefor, it is clear there is noth- 
ing upon which the bank can found its 
claim for a lien, unless it be the clause 
in the certificate prohibiting transfer 
while indebted without consent. The 
question, therefore, is narrowed down 
to this: 

In the absence of statute, charter or 
by-law provision, will the mere existence 
of the clause in the certificate, set forth 
in the inquiry, authorize the bank to 
hold the stock for its stockholder’s debt, 
as against an unregistered transferee 
who took after the creation of the debt? 


Upon the question of the effect of a 
provision in the certificate alone, as 
creating a lien upon the stock in favor 
of the bank, we find two cases in point, 
which will be briefly noticed. 

The earliest was decided in 1857 by 
the Supreme Court of Errors, of Con- 
necticut; Van Sands v. Middlesex County 
Bank, 26 Conn. 144. S held ten shares 
of the M. C. bank, the certificate read- 
ing as follows: 


‘Sis entitled to ten shares of the M. C. bank, 
transferable at said bank only by him or his at- 
torney, on surrender of this certificate, subject, 
nevertheless, to his indebtedness and liability at 
the bank, according to the charter and by-laws 
of said bank.” 


Neither the charter nor the by-laws 
contained any provision with regard to 
such alien. The court held the language 
of the certificate was to be considered as 
meaning that the stock should be trans- 
ferable according to the charter and by- 
laws of the bank, and not that the lien 
must be one provided by the charter and 
by-laws. So construing the language it 
was held where S had transferred the 
certificate to an assignee for creditors, 
while indebted to the bank: 

1. That the provision with regard to 
the lien was binding on S by his accept- 
of the certificate, such acceptance being 
equivalent to an agreement that the 
stock should be subject to the lien. 

‘2. And further, that the assignee for 
creditors of S, equally with S, was es- 
topped from denying the assent of S to 
the terms of the certificate, and took the 
stock subject to the lien created by such 
assent. 

Upon the same question, we have also 
the recent case of Jennings v. Bank of 
California, decided by the supreme court 
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of California in 1889, 21 Pac. Rep. 852. 


In that case a certificate was issued to 


one Bowman, as follows: 


. ‘This is to certify that A. W. Bowman, of 
San Francisco, is the proprietor of sixty-seven 
shares of the capital stock of the Bank of Cali- 
fornia, which is transferable only upon the books 
of the bank, personally or by attorney, upon the 
surrender of this certificate after compliance with 
the conditions printed on its back.” 


On the back: 


‘*No transfer of the stock described in this 
certificate will be made upon the books of the 
bank until after the payment of all indebtedness 
due the bank by the"person in whose name the 
stock stands on the books of the bank, except 
with the written consent of the president or 
cashier.” 


There was no by-law or resolution of 
the board of directors authorizing the 
insertion of the above condition in the 
certificates. Nevertheless, the court 
held that as between Bowman and the 
bank, the clause created an equitable 
lien by the latter upon the stock for the 


sum due it by Bowman, and that atrans- . 


feree of Bowman tooksubject to the lien. 
The ground upon which the decision 
is based, is thus expressed by the court: 


‘* Our opinion proceeds upon the proposition 
that the acceptance -of the certificate of stock 
containing the condition in question, and the 
subsequent borrowing of money, without any- 
thing to exclude the idea that the condition was 
to govern, creates an implied contract from 
which an equitable lien arises. This was the 
ground of decision in the Connecticut case, 
(supra) which expressly states that it did not 
proceed on the ground of usage. We should 
reach the same conclusion if this had been the 
only certificate and transaction of the kind which 
had ever occurred.” 


It was urged in the case that the bank 
had no right to annex other conditions 
to the statutory provisions as to transfer. 
The court said: 


‘*So far as the power of corporate legislation 
is concerned, this may be conceded, and it may 
be assumed for the purpose of the case, that a 
corporation could not make a by-law which 
would operate in and of itself to create a lien 
upon the stock for the indebtedness of the stock- 
holder. But the power to legislate is one thing 
and the power to contract is quite another. In 
the language of Angell: ‘What may be bad as a 
by-law, as against common right, may be good 
as a contract; since a man may part with acom- 
mon right voluntarily, of which it would be im- 
politic and unjust to deprive him by a by-law 
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passed without his assent, or, perhaps, know- 
ledge, by those who might not know or would 
not consult his individual interests.’ Ang. Corp. 
(8th Ed.) $342. And to say, as is said by the 
learned counsel, that no additional limitation, 
can be added by contract in a particular case, 
seems to us to be going altogether too far.” 


Drawing this distinction between the 
creation of a lien by legislation, and by 
private contract, and holding, as before 
shown, that the contract creating an 
equitable lien for indebtedness was es- 
tablished between bank and stockholder 
by the latter’s acceptance of the cer- 
tificate, and subsequent borrowing of 
money, the court then proceeds to con- 
sider whether the transferee of Bowman 
took the stock subject to the lien. This 
point it decides in the affirmative, be- 
cause (1) without considering the ques- 
tion of negotiability of certificates, as 
against the bank, the transferee was not 
the assignee of the legal title—the Cali- 
fornia statute providing for registry on 
the books in order that the transfer be 
valid—and therefore the assignee took a 
mere equity, which must yield to the su- 
perior equity of the bank. And (2) the 
condition in the certificate was sufficient 
to put the assignee on inquiry. Conse- 
quently, the lien of the bank was valid 
and effectual. 

Taking up, now, the present case, if 
the principle of these decisions is to be 
recognized by the Nebraska courts, the 
lien of the Daykin bank will probably 
beupheld. The acceptance of the cer- 
tificate by the stockholder providing that 
it shall not be transferred by him while 
indebted, without consent, and his sub- 
sequent incurring of indebtedness would 
equally, as in those cases, be held a con- 
tract between him and the bank, where- 
under an equitable lien on its part was 
created, irrespective of any right of lien 
which. might be acquired by statute, 
charter, by-law, or usage—there being 
none such in the present case. 
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With regard to the assertion of the 
lien as against the transferee. We find 
no statutory provision in Nebraska re- 
quiring transfer on the books in order to 
be valid. We are further unadvised of 
any provision in the certificate making 
the shares transferable ov/y thereon. But 
whether the transfer of the certificate, 
without registry, vested a legal, or only 
an equitable title in the transferee, under 
the view announced in the California 
case that the provision in the certificate 
was sufficient to put him upon inquiry, 
the bank could hold the stock, as against 
the transferee, for the payment of its 
member’s debt. 

This conclusion is reached on the au- 
thority of the two cases cited. Whether 
other courts will adopt the same view re- 
mains to be seen. 


Days of Crace. 


Hammonton, N. J., September 17, 1890. 
Editor Banking Law Journat: 


Dear Sir:—A ‘sight draft” is entitled to 
grace by the law of this State, I believe. How 
is it with a draft which omits ‘‘at sight” but 
commences, ‘‘ Pay to the order of,” etc. 

W. R. TILTon. 


Answer.—When no time of payment is 
expressed, the instrument is understood 
to be payable on demand; and demand 
paper has no grace. 


Payment on Forged Indorsement. 


Lavaca County NATIONAL BANK. 
HALLETTSVILLE, TEXAS, Sept. 10, 1890. 


Editor Banking Law Journal: 


Dear Sir:—My attention has been called to 
query of L. M. Openheimer, Cashier, and reply 
thereto in your JouRNAL of Aug. 15, 1890, p. 198. 

We are parties at interest in the transaction, 
and as the query was sent you without notice or 
submission to us of the points upon which an 
Opinion was wanted, we must demur to the 
statement of the case as detailed by Mr. O. The 
Case as we understand it, is this: 
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In January 1888, Habitch & Taylor, of Austin, 
drew their draft on the First National Bank of 
Galveston in favor of Mrs. N. J. Mudd for sixty- 
five dollars, and mailed the same to her. The 
‘“‘N” of her name, as written in the body of 
the draft, closely resembled the word “or.” 
The draft was presented to us for collection or 
sale by one James Mudd, who was identified to 
us by aparty here. James Mudd claimed that 
the draft belonged to himself and his wife and 
was supposed to be for the proceeds of the sale 
of a tract of land owned by his wife, the sale 
being made under a power of attorney, and he 
claimed that the draft was payable to Mrs, or 
J. Mudd. Being identified and reported solvent 
by the introducer, we cashed the draft, indorsed 
‘*Mrs. or J. Mudd” (improperly, as it turned out). 
We forwarded same to our correspondent at 
Galveston, who presented it to the First National 
Bank and it was paid (thus indorsed) without 
question, and so reported to us; and that ended 
the matter for the time being. Late in the sum- 
mer of 1889 we received a letter ftom Mrs. N. J. 
Mudd, claiming the draft belonged to her and 
stating that she had been informed by the First 
National Bank that it had been paid and had 
passed through our hands, and requesting to 
know from whom we received it. We gave her 
the information and heard no more of it for sev- 
eral months. Afterwards we were informed 
that the matter had been placed in the hands of 
an attorney and that payment had been de- 
manded of the First National Bank in her name, 
claiming the indorsement was forged. Some 
four months since we were advised by our cor- 
respondent of the claim and requesting that we 
hold them harmless. 

The draft passed through our hands in the 
regular course of business, and every proper 
precaution was taken by us for protection that 
could be done. It was presented to the First 
National Bank and was paid by them—on an 
improper indorsement—instead of being returned 
for correction. Had payment been refused or 
the draft returned to us for proper indorsement, 
we would have returned the draft to the party 
from whom we received it, and recovered back 
the money advanced. 

To sum up the case: 

1. Is or is not this a case in which negligence 
figures; and, if so, by whose negligence did the 
loss occur? 

2. Was not this bank simply a collector for the 
party from whom they received the draft; and, 
if the money had been retained until notice of 
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payment had been received, could they have re- 
fused to pay same over after said notice? 

3. Did the First National Bank have a right 
to pay the draft to any one but the party in 
whose favor it was drawn, even when indorsed 
by another bank, unless the variant indorsement 
was specially guaranteed, and if so paid, will 
they be allowed afterwards to claim a reimburse- 
ment of said bank if a loss occurs? 

4. Would or would not the cashier of a bank 
who paid a draft in favor of Mrs. N. J. Mudd, 
on an indorsement signed Mrs. or J. Mudd, be 
guilty of negligence, and if so paid, without 
special guarantee, on whom should the loss 
fall if a loss occurred, the draft passing through 
other banks ? FRIENCH Simpson, Cashier. 


Answer.—The statement of the case 
above set forth, does not differ in sub- 
stance from that made in the inquiry 
published Aug. 15th, except that while 
the previous communication merely 
stated that the payee’s indorsement had 
been forged, the present recital gives a 
more detailed description with reference 
to name of the payee on the face of the 
draft, and indorsement on the back. 

The case as presented in the inquiry 
of August 15th, submitted by the First 
National Bank of Galveston, recited a 
stolen draft, indorsement of payee forg- 
ed, sale to an interior bank—our present 
correspondent—forwarding by the latter 
to its Galveston correspondent, and pay- 
ment by the drawee, the First National 
Bank of Galveston, to such correspond- 
ent. 

Reaching the conclusion that the pay- 
ment could not be charged to the depos- 
itor as the case showed no negligence 
on his part, the question of liability was 
discussed from the standpoint of remedy 
of the paying bank to recover back the 
money paid, it being assumed that the 
latter had either reimbursed its deposit- 
or, or settled with the real payee. The 
conclusion was reached that the bank 
who purchased the draft from the forger 
was ultimately liable to refund, leaving 
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for want of sufficient 
facts, the question whether the payor’s 
recourse was directly against the first 
bank, or against the bank to whom it 
paid the money, who would then have 
its action over. 

This conclusion was based on the well- 
settled rule that a bank who has paid 
money on a forged indorsement can, or- 
dinarily, recover back the payment from 
the party receiving it, as being paid 
under a mistake of fact, without consid- 
eration. The cases supporting this rule 
may be found collected in 1 BANKING 
LAW JouRNAL, 135, in an article entitled 
** Recovery of Money Paid on Forged 
Indorsement.” Recovery in such cases 
has also been permitted on the ground 
that the holder, receiving payment, war- 
rants the genuineness of the instrument, 
and the indorsements, and is liable for 
breach of the warranty. 

We see nothing in the additional facts 
submitted which would take the case 
out of this rule, unless it be negligence 
of the drawer in executing the check. 
An exception to the rule allowing recov- 
ery exists where, by reason of some 
negligence of the drawer, the payment 
can be charged to him, and the inquiry 
might be suggested, does the fact brought 
to light in the later communication that 
the letter ‘‘N” in the check was so 
shaped as to resemble the word ‘‘or”, 
constitute negligence on the drawer’s 
part, which would make him chargeable? 
The originating cause of loss is seen in 
the peculiar formation of this letter ‘‘N” 
which, coupled with the fraudulent rep- 
resentation of the holder, and the iden- 
tification by an accommodating friend, 
naturally led the bank into the mistake 
—we might almost say accident—of 
cashing the check. But we are not ina 
position to discuss—without inspection 
of the instrument—that there was negli- 


undetermined, 
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gence in this respect on the part of the 
drawer, sufficient to estop him from 
denying that the check was payable to 
‘“Mrs. or J. Mudd,” and, consequently, 
need not go into the further question 
whether, if the drawer was so estopped, 
and the check held to be so payable, the 
payment on the indorsement of the forg- 
er, who was a certain J. Mudd (though, 
of course, not the party intended) would 
authorize the charging of the amount 
against the depositor. We assume es- 
pecially as our present inquirer omits to 
advance any such claim, that the trans- 
action is not one where the drawer’s 
negligence would figure as an element 
which would render him liable. 

Omitting this feature, the case falls 
within the operation of the rule above 
stated, allowing the paying bank to re- 
cover back the money paid. 

Having stated the conclusion in gen- 
eral we will consider in detail the argu- 
ments and propositions advanced in the 
inquiry. 

We are asked whether the cashing 
bank was not simply a collector for the 
party from whom it received the draft ? 
The fact disclosed is that the Halletts- 
ville bank cashed the draft. It, therefore, 
became owner, as distinguished from 
collecting agent, and incurred the liabil- 
ity of owner with reference to the gen- 
uineness of the paper.. Had the Halletts- 
ville bank been an agent for collection 
only, and so appeared upon the paper, 
its liability for the amount, after pay- 
ment to Mudd, its principal, would prob- 
ably have been at an end. See article 
“Responsibility of Collecting Bank 
Handling Spurious Paper,” 3 BANKING 
Law Journal, 153. But the fact ap- 
pears clearly that it purchased, and be- 
came owner of the draft. So appearing, 
it would be useless for the purposes of 
the present case, to discuss the further 
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question presented, based on the hypo- 
thesis of agency, whether, after collection 
and notice, it could have refused pay- 
ment to Mudd. 

The further questions are submitted: 
Whether the case is one wherein negli- 
gence figures, and, if so. whose negli- 
gence caused the loss? Whether the 
paying bank had a right to pay on the 
indorsement of one other than the payee, 
if the variant indorsement was not spec- 
ially guaranteed; and, having done so, 
has it a right to claim reimbursement? 
Was not the drawee bank guilty of neg- 
ligence in so paying? And on whom 
should the loss fall? 

For answer to these questions it may 
be said that the case is one wherein neg- 
ligence, or probably, more correctly 
speaking, mistake, figures; and the loss 
was Caused—omitting any possible fault 
of the drawer—first by the negligence or 
mistake of the Hallettsville bank in pur- 
chasing the check from the forger, and, 
second, by the negligence or mistake of 
the Galveston bank in paying the check 
on a forged indorsement. The conten- 
tion cannot be maintained that the 
drawee is chargeable with the loss be- 
cause it paid on an incorrect indorse- 
ment, without special guarantee, instead 
of returning for correction. The in- 
dorsement of the prior bank, appearing 
as owner, was in itself a guarantee on 
which the drawee had a right to rely. 
There was negligence, or mistake, on 
the part of both banks, but that of the 


‘Hallettsville being prior, makes it re- 


sponsible between the two, There was 
no more duty on the part of the drawee, 
than on the part of the first bank, to as- 
certain the correctness or genuineness of 
the indorsement. 

As said by the supreme court of Neb- 
raska in a recent case (First National 
Bank v. State Bank, 38 N. W. Rep. 289): 
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‘A bank receiving a check from one which 
has paid it may rightfully assume that the pay- 
ing bank required the necessary proof both as to 
the genuineness of the instrument and the au- 
thority of the holder to receive the money there- 
on. * * * The second bank having received 
the check from a creditable bank, may assume 
that it has taken the necessary precautions to as- 
certain the genuineness of the signature, and 
the identity of the person presenting the check. 
* * * After a careful examination of the au- 
thorities, we have no doubt that a party who 
pays a forged check does so at his peril; and if 
by means of his indorsement and use of the same, 
he thereby obtains money from another, he is 
liable for the amount thus received.” 


This language is expressed in a case 
where the forgery was of the drawer’s 
signature, where, ordinarily, the drawee 
bank would be held to superior know- 
ledge of its correctness, and recovery by 
such drawee was allowed from a bank 
who had cashed the check for a stranger, 
indorsed, and collected it. 

It is unnecessary to lengthen this 
reply by the quotation of authorities in 
support of the conclusion reached that 
in a case like the present, of payment on 
forged indorsement, the paying bank 
may recover. From the standpoint of 
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the cashing bank it may naturally seem 
unjust that it should bear the loss where 
it has used proper precautions in the 
purchase of the check. But the fact, 
nevertheless, remains, that it has pur- 
chased from a forger, paper to which he 
had no title, and has indorsed and col- 
lected it. It has received money for 
which it has given no equivalent. Not 
only is its indorsement a warranty of 
genuineness, but, irrespective of that, 
its receipt of the money, undera mutual 
mistake of fact with respect to which 
both banks were equally bound to in- 
quire, renders it liabletorefund. Were 
there any superior negligence on the 
part of the drawee, the case might be 
different, but in many cases where pay- 
ments have been made on forged in- 
dorsements, the courts have held the 
drawee bank under no greater obligation 
than the holder to ascertain the correct- 
ness of prior indorsements, and allowed 
recovery back of the payment when the 
forgery has come to light. 


CONGRESSIONAL RECORD. 


MORE SILVER. 


In the Senate on September roth, Sen- 
ator Voorhees of Indiana offered the fol- 
lowing resolution: 


Resolved, That to give immediate and partial! 
relief to the present great want for money, the 
Secretary of the Treasury be and hereby is au- 
thorized to purchase in the American markets, 
within thirty days from the passage of this reso- 
lution, 10,000,000 ounces of silver bullion, at 
the present legal requirement of weight and 
fineness, or so much thereof as he can buy at a 
cost not exceeding $1.29 per ounce. That the 
silver bullion bought under the provisions of 
this resolution shall be immediately coined into 


silver money and held in the treasury as current 
money. That the silver bullion hereby author- 
ized and directed to be bought shall not interfere 
with the monthly purchase of silver bullion pro- 
vided for in the act passed August 13, 1890. 
Any money in the Treasury not otherwise ap- 
propriated is hereby appropriated to pay for the 
silver bullion authorized and directed to be 
bought under this resolution. 


THE THREE AND ONE DOLLAR GOLD 


PIECES. 


In the Senate on September 19th, the 
House bill to discontinue the coinage 
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of $3 and $1 gold pieces, and the three- 
cent nickel piece, was passed. 


THE ANTI-LOTTERY BILL, 


The President signed the Anti-Lottery 
Bill on September rgth. 


BOND DEPOSITS AND CIRCULATION, 


In the Senate on September roth, 
House bill to reduce the amount of Uni- 
ted States bonds to be required of na- 
tional banks and to restore to the chan- 
nels of trade the excessive accumulations 
of lawful money in the treasury having 
been reached on the calendar, Mr. Sher- 
man spoke of the importance of the bill 
and said: 


‘‘ That he had received numerous letters and 
telegrams from business men in all parts of the 
United States urging its passage. He had been 
criticised by the newspapers for not pressing it 
on the attention of the Senate, but he had not 
been able to do so on account of the Tariff bill, and 
onaccount of the order of business agreed upon. 
He believed that its passage would tendvery much 
to quiet even the present agitation in the money 
market. The second section would allow an in- 
crease of national bank notes to the amount of 
eleven or twelve millions by authorizing circu- 
lation to the full face value (instead of go per 
cent. )of the bonds deposited to secure circulation. 
He could not tell however, what the effect of the 
first section would be, which reduces the com- 
pulsory requirement of bond deposits in order to 
have the right to carry on business, to $1,000; 
because, if the bonds to be withdrawn were sold 
that would tend to reduce circulation. But, as 
the banks had now the right to retire circulation 
and sell their bonds, it seemed to him that that 
process had been going on and that the passage 
of the bill would tend to check it, and would in- 
duce the national banks to issue circulation to 
the full amount of their bonds deposited. Asa 
matter of course the national banks would have 
to go out of existence when the four per cent. 
bonds were paid unless some other method 
should be devised. Undoubtedly the effect of 
the bill would be not only to prolong, but to en- 
courage the national bank system. He did not 
want, however, to press the bill unduly. It was 
not a bill which could be considered under the 
five-minute rule 
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Mr. Plumb said that the bill had, to a certain 
extent, merit, but he feared that it would finally 
result in a contraction of the currency. While 
he agreed that the national banking system, as 
a system of discount and deposit, was wise and 
ought to be continued, it was plain to be seen 
that it was not long to be a system having rela- 
tion to the currency. The banks themselves 
wanted to get out of that business; and the pub- 
lic also had some rights in the matter. Congress 
could not afford to let the national bank currency 
disappear without supplying a currency in its 
place. He believed that the business of the 
country was in greater peril than it had been for 
years from the lack of a sufficient circulating 
medium. Disaster might be avoided, but the 
country was dangerously near it now, and would 
continue so until it had a larger volume of cur- 
rency. 

Mr. Platt asked Mr. Plumb his reason for 
thinking that the result of the bill would be to 
contract currency. 

Mr. Plumb gave as his reason the authority 
which the bill would give to banks to reduce 
their deposit of bonds, in order to retain their 
charter, from the amount now required, running 
from $12,500 up to $50,000, to $1,000, 

Mr. Platt—Wouldn’t the banks which have 
bonds on deposit to secure circulation rather in- 
crease the issue to the full amount of the bonds? 

Mr. Plumb—Some would and some would not. 
But the trouble is that the question of the volume 
of the currency is decided now in the interest of 
the banks and not in the interest of the public. 
I feel perfectly certain that nearly all the banks 
out West would reduce their bonds just as fast 
as they could. 

Mr. Power moved to strike out the first section 
(reducing to $1,000 the deposit of bonds to retain 
charters.) 

Mr. Sherman said he had no objection to hav- 
ing the first section struck out and to passing 
the bill with the second section alone, which 
would add to per cent to the bank circulation. 

Mr. Platt gave it as his opinion that the banks 
in New England would avail themselves of the 
additional circulation which the second section 
of the bill would give them. It seemed to him 
that that was a very good proposition, and he 
hoped it would pass. 

Mr. Cockrell stated his objection to the bill to 
be that it would encourage the national banks to 
believe that they could get further permission 
hereafter to issue circulation. He could not 
consent to anything that would seem an in- 
dication on the part of Congress that the power 
to issue paper money would be continued in the 
national banks. 

After some further interchange of views the 
bill went over, retaining its place on the calen- 
dar. 
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CURRENT NEWS AND TOPICS. 


Cotton MERCHANTS ALARMED.—The Farmers’ 
Alliance in Alabama has become a regular 
‘* Jack-in-the-box.” Not content with bobbing 
up in the political arena a few months ago and 
scaring the old-time politicians out of a year’s 
growth itis just now creating consternation in 
business and financial circles. 

All local and county organizations throughout 
the State are holding meetings and binding 
members, by resolutions and written agreements, 
not to sell their cotton crop until the price has 
been forced up to a figure satisfactory to the Al- 
liance. The members readily enter into these 
agreements, believing they can hold the bulk of 
the cotton crop until the price will be forced up 
to 12 cents or higher. 

If this arrangement is carried out it means 
ruin to thousands of merchants and many bank- 
ers in the South, Ninety per cent. of the cotton 
crop is sold when it is planted, and the crop is 
grown on credit. The farmer owes the mer- 
chant, the merchant owes the banker, and the 
banker in many cases owes his Eastern corres- 
pondent. The merchants notes to the banker 
fall due from Oct. 15, to Nov. 1, and the bank- 
er’s paper in New York is due a little later If 
the farmer does not sell his cotton he cannot pay 
his merchant, and the latter cannot pay the 
banker. 

It has just been announced, as coming from 
high Alliance authority, that agents of the order 
have made arrangements with European capital- 
ists to advance the farmers $32 per bale on all 
cotton stored in warehouses. This would enable 
the farmer to pay the bulk of the money he owes 
his merchant and prevent anything like a panic, 
but it is doubtful if any such arrangement has 
been made. But even if he fails to make an ar- 
rangement to borrow money on his warehouse 
receipts, the farmer, at least the Alliance farmer, 
proposes to hold his cotton, anyway, and let the 
merchant and banker squirm. The farmer says 
that when he was a helpless worm the merchant 
and banker combined to crush him without 
mercy, and now he has the power he will not 
grieve over their sufferings. 

Merchants and bankers in all the towns and 
cities in the cotton states frankly admit the situ- 
ation looks serious, but they still hope for the 
best. Where the merchant holds a mortgage on 
the crop he will attempt to compel the delivery 
of the cotton at the time specified in his mort- 
gage, but the farmer has several cards in his 
sleeve he can play if necessary, and delay deliv- 
ery several weeks. Hecan harvest his crop 
late, his gin may break down, or other accidents 
happen that will prevent his getting his cotton 
to market until late in November. 

The Alliance is very much in earnest about 
obtaining better prices for the cotton crop this 
season and will adopt almost any means to bring 
about that result.—V. Y. Zzmes, Sept. 20, 


Money IN Cuicaco.—The 77zmes says: ‘‘ For 
several days the impression has obtained that 
Chicago must in a certain sense reflect the strin- 
gency that has characterized New York during 
the last month. An investigation reveals the 
fact that there is more money on deposit to-day 
in Chicago than at any time preceding the last 
days of July. There is a manifest disposition to 
restrict loans as a checkmate to the Eastern situ- 
ation; and this action eminently befitting the 
conservatism of Chicago banks, has redounded 
to their credit by carrying all customers through 
a brief crisis, and preventing an ephemeral panic 
that, if once developed, might result disastrously. 

Samuel M. Nickerson, President of the First 
National Bank, said: ‘ This city is in much bet- 
ter shape, owing to the disbursements of the 
Government, and you may say that Chicago is 
perfectly safe, as the great demand came from 
merchants who were importing heavily in antic- 
ipation of the passage of the McKinley bill. 
They borrowed money freely in order to pay 
duties, but the demand is perfectly legitimate. 
Rates are firmer, of course, in response to the 
increased activity of business, but there is nothing 
to note outside of everyday affairs of business.’ 

Lyman J. Gage, Vice-President of the First 
National Bank, said: ‘We are enjoying a very 
good demand, but all our customers report a 
very healthy and prosperous condition of busi- 
ness. Collections are excellent. You see the 
reported shortage in crops led farmers to dispose 
of their produce at once owing to the high prices 
of cereals, and thus obtain enough money to 
liquidate their indebtedness to the country deal- 
er, who in turn remitted immediately to his job- 
ber in Chicago,’” 


CALIFORNIA BANK Srartistics.—The Bank 
Commissioners have issued their twelfth annual 
report. The total number of banks in the State 
is 232, an increase of thirteen over last year. 
Total resources, $261,553,000, of which $23,359,- 
coo was in actual money, and $22,607,000 in- 
vested in stocks and bonds. Net increase for the 
year, $141,841,000. 


A New FINANcIAL Parer.—A new daily news- 
paper devoted to financial matters, real estate, 
insurance, railway management, and kindred 
business topics has recently been established. 
The incorporators of the venture are Charles C. 
Edey, Charles R. Flint, and Collector Joel B. 
Erhardt. The editor of the paper is Mr. Henry 
Allaway, who has served a thorough apprentice- 
ship in financial writing on the city staff of the 
Times. With him are associated Messrs. W. R. 
Corwine and W. L. Prentice, two experienced 
newspaper m*n. The new paper is called the 
Journal of b.:..2710e. 





